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DECI SI O\

CAM LLI, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the Sylvan District
Educat ors Associ ati on, CTA/ NEA (Association) fromthe proposed
deci sion of a PERB adm nistrative |aw judge (ALJ) which dism ssed
- the Association's conplaint alleging that the Sylvan Union
El ementary School District (District) violated the Educati onal
Enpl oynent Rel ati ons Act (EERA or Act) section 3543.5(a), (b) and

(c)! by unilaterally elimnating the position of |earning

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. Section 3543.5 provides, in pertinent
part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:



specialist wthout affording the Association notice and an
opportunity to bargain the effects of that decision.
Specifically, the ALJ found that the Association waived its right
to bargain this issue when it failed to request to discuss or
negotiate the effects of the decision once it had received notice
t hat the decision had been nmade.
PROCEDURAL HI STORY

The charge originally alleged that the District engaged in a
uni | ateral change when it failed to notify the Associ ati on and
allowit anple tinme to negotiate both the decision to elimnate
the learning specialist and the effects of that decision. During
the investigation, the Association's allegations regarding the
.deci sion, as opposed to the effects thereof, were w thdrawn.
Therefore, the only violation alleged in the conplaint is that:
the District violated the Act by failing to notify and bargain

. regarding the effects of its decision.

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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FINDINGS OF FACT

.. The Association is an enpl oyee organi zation and the District
is a public school enployer'as those terns are defined in the
EERA. The Association is the exclusive representative of a unit
of certificated enployees. The District and the Association are
parties to a collective bargaining contract which was in effect
at all tines relevant hereto, nanely July 1, 1988, through
June 30, 1991. In that contract, the position of I|earning
specialist is specifically recogni zed as part of the bargaining
unit and, incunbents receive a stipend for their services.

In a separate docunent approved by the District's governing
board in June 1986, the position of learning specialist is
descri bed as foll ows:
Provides instruction to students on a regul ar
basis in units of work; assists in providing
an educational program for students; serves
‘as a curriculuminstructional |eader at the
site level.
The docunent lists the major duties of the position as providing
instruction as needed, coordinating and assessing students,
mai nt ai ni ng records, providing resources, sharing in sponsorship
and supervision of student activities, and performng other
duties as assigned.
During the hearing, enployees who had actually served in the
position of learning specialist indicated that they were

responsi ble for a nunber of activities which m ght vary dependi ng

upon the specialists and the school site. - Sonme of the activities

- were perforned exclusively by the |earning specialist, sone in



conjunction with other personnel, in and out of the unit. The
activities included supervising the student council, speech and
spelling contests, testing programs, GATE screening, awards and
assenblies, a talent show and the District's self-esteem program
Sonetine in January or February of 1990, the District
determ ned that budget constraints mght require the reduction in
certain services or personnel for the 1990-1991 school year. The
managenent team known as the cabinet, focused upon the position
of learning specialist. Reluctant to take any definitive action
until nore financial and budget information was avail able, no
action was taken at that time. By My, the cabinet, conprised of
t he Superintendent, Dr. Mchael Sibitz (Sibitz), the Business
Manager, M chael Dodge, the Assistant Superintendent for
I nstruction, Doris Causey, and the Personnel Director, Jeff
Lovell (Lovell), had reached a decision to reconmend the
elimnation of the |learning specialist position. On May 22,
1990, the District's governing board approved the recomendati on
-1 n executive session but did not report the matter out to a
public neeting at that time. The board did not take public

action until June 7, 1990.

At no tinme prior to June 5, 1990, were the Association or
t he concerned enpl oyees given notice of the District's
contenpl ated action, or the deéi sion made in executive session.
The District provided no colorable explanation for its failure to
gi ve the Association notice; the person who apparently deci ded

-~ when to give notice, and to whom .Dr. Sibitz, was not called as a



witness. In any event, Lovell clained that he did not believe
notice was required as. action was being taken pursuant to the

i nvoluntary transfer section of the contract and Educati on Code
section 44955, which pertains to a reduction in force.?

On or about June 5, the superintendent and Lovell travelled
to each school site with the purpose of advising the |earning
specialists that their positions were being elimnated effective
the end of the school year. The teachers in question were told
to consider transfer options immediately. Lovell did not have
direct contact with Cassandra Sparks (Sparks), a |earning
speci alist at the Stockard-Coffee school site. She received
notice through Martha Gausman, the principal at that school on
the sane date. No teacher was given notice of |ayoff or
term nation. |

Prior to the action conplained of herein, the District
enpl oyed-six (6) learning specialists, one at each of its
el enentary schools. Sparks was a |earning specialist at
.St ockard-Coffee for three years at the tinme. of the action
conpl ai ned of herein. She was transferred to a 5th grade
cl assroom teachi ng assignnent at the same school. As a result of

her transfer, she lost her stipend and since she had taught at a

2Dani el Savage (Savage), President of the Associ ation,
testified that Gary Vance, President of the governing board, told
himthat the District, which had contenplated elimnation of
| earning specialists as early as February 1990, refrained from
giving earlier notice for fear the news would have a negative
i npact on the |earning specialists' performance of their job.
Simlar information had been conmunicated to Savage by Jeff
Lovell, the District's personnel director.
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school on a year-round schedul e, she worked on an extended year
~contract and lost 20 days of conpensation. A stipend and 20 days
of per diem conpensation were also |ost by David Hol tz, the

-l earning specialist at the Col eman Brown School site, and hbhcy
Kram ing, the learning specialist at Sylvan School. Candace
Brody was the learning specialist at Sherwood School and Ann Rapp
was the learning specialist at Standiford. They each received a
stipend for their learning specialist assignnent and one for
serving as assistant to the principal as well. The record is not
clear as to whether they automatically |ost the assistant
;principal assi gnnent when they were transferred out of their
positions -as learning specialists. Barbara Bert was the |earning
speci alist at the Wodrow School site; she |ost her stipend.

Al t hough the record is not entirely clear, each of the
above- naned teachers did transfer to a classroom teaching
assignnent fairly high on his/her list of preferred assignnents.
There is no dispute, however, that nost of the duties the
| earning specialists had perforned during the 1989-1990 schoo
year were not elinminated but rather were transferred to other
t eachi ng personnel, classified staff,.volunteers, or
admnistrators. In at |east one school, supplenental teachers
were hired, using school inprovenent programfunds, to perform
sone of the tasks hitherto perforned by |earning specialists.
Some specific duties, such as the admnistration of a particular

test, were not transferred because a different test instrunent



was being used or a programwas being organi zed sonewhat
differently.

Testinony showed that before |earning specialists were
-elimnated, they coordinated extra curricular activities which
the District deened inportant for the devel opnment of elenentary
school children. In addition, the |earning specialists gathered
reading materials, admnistered tests, and assisted in student
di scipline, thereby relieving the teachers of that
responsibility. The witnesses who were classroom teachers before
and after the elimnation of learning specialists credibly
‘testified that their workweek increased an average of 60 to 90
m nutes after the learning specialist was no |onger available to
provide assistance. No additional conpensation was provided as a
result of the workload increase.

ASSOCI ATI ON' S__ EXCEPTI ONS

The :Associ ati on excepts to the proposed decision, arguing
that it was never given notice of the decision to elimnate the
‘learning specialists, because inplenentation was actually carried
out on June 5, 1990. The Association clains the duty to request
negoti ati ons never arose becausé the Association did not have
notice prior to the date of inplenmentation, i.e., June 5. The
Associ ation further contends that the enpl oyer never raised the
affirmati ve defense of wavier and an affirmative defense nust be

~raised in the answer or it is waived. (Beverly Hlls Unified

‘School District.(1990) PERB Decision;No. 789; Braw ey Union H gh

~ School District (1982) PERB Decision No. 266, Wlnut Valley




Unified School District (1983) PERB Decision No. 289; Mrgan H |
Unified School District (1985) PERB Decision No. 554.)
: Tl

The District's response supports affirmance of the proposed
decision. The District clains that the second affirmative
defense raised in its answer incorporated the waiver by inaction
-defense. The District's second affirmati ve defense st ates,
"Respondent was required to take the actions conplained of on the
basis of law " Wth regard to the affirmati ve defense issue,
the District argues that PERB Regul ati on 32645° grants the Board
di scretion to disregard this error, because the Association would
~suffer no prejudice as a result thereof. The District goes on to
state that the Association has never claimed it was unable to
produce a key wi tness.

The District further contends the Association had actual
~know edge of the decision to elimnate the position of |earning
specialist on June 5, 1990. The District agrees with the ALJ
that June 5 was the date of notice, not inplenentation. The
District contends actual notice was received when personnel
director Lovell net with or spoke over the tel ephone to each of

the learning specialists. It is clainmed that the process was not

3PERB Regul ati ons are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
32645 states:

Non-prejudicial Error. The Board may

di sregard any error or defect in the original
or :anended charge, conpl aint, answer or other
pl eadi ng whi ch does not affect the
substantial rights of the parties.

8



~conpleted until the school year began for enployees on July 9,

© 1990, subsequent to the governing board adoption of the tentative
budget in Juné, 1990. Thé District clains the Associ ation was
required to make a denmand to bargain when it received actual

noti ce. (M. D ablo Unified School District (1983) PERB Deci sion

No. 373.)
DI SCUSSI ON

The Association's exception that waiver by inaction is an
~affirmati ve defense, which the District waived by failing to
raise in its answer, presents a novel situation. |In the present
case, the Association, for an unknown reason, wthdrew the

al l egation of unilateral change with regard to the decision to
elimnate learning specialists. The conplaint alleges only that
the District unilaterally changed the policy of enploying

| earning specialists "without prior notice and w thout having

af forded Charging Party an opportunity to negotiate the effects
of the change in policy".  The Board, therefore, has no
jurisdiction to determ ne whether the decision itself was
negoti abl e.

As a general rule, in a unilateral change case charging
party must show that a change in policy was nade wi thout first
affording the charging party notice and an opportunity to bargain
regarding the issue. Once it can be shown that notice was given,
if the charging party fails to request to bargain regarding the

i ssue, that is considered'a waiver by inaction. In Mrgan Hll

Uni fied School District (1985) PERB Decision No. 554, footnote




13, the Board held that waiver is an affirmative defense which is
itself waived if not raised by the respondent, citing Wl nut
Valley_Unified School District (1983) PERB Decision No. 289;

Braw ey_Union_H gh_School District (1982) PERB Decision No. 266.

I n addition; PERB Regul ation 32644(b)(6) requires affirmative
def enses be contained in a party's answer.® See also Beverly

HIlls Unified School District (1990) PERB Decision No. 789,

p. 14.

Hence, the District's claimof waiver on the part of the
Associ ation, and the Association's contention that the D strict
‘wai ved that affirmative defense by its failure to raise it inits
answer, is understandable. Nonetheless, the sole issue before
the Board in this.case concerns the -all egation that the District
failed to afford the Association notice and an opportunity to
-bargain the effects of its decision. Therefore, the Board nust
. address the issue before it, applying the relevant |egal
precepts.

When considering an effects bargaining allegation of
uni l ateral change, the charging party nmust show, as part of its
prinﬁ facie case, that it nmade a request to bargain the effects
of the decision. Maiver is no longer an affirmative defense. In

Al lan _Hancock Community_College District (1989) PERB Deci sion

“PERB Regul ati on 32644(b)(6) states:
(b) The answer shall be in witing, signed
- by the party or its agent and contain the
follow ng information:
(6) A statenment of-any affirmative defense;
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No. 768, Dismissal Letter, p. 2, the Board summarily affirnmed a
.Board agent's dismssal of.an allegation of unilateral change for

failure to state a prima facie case, stating:

I n Newman- Crows Landing Unified School
District (1982) PERB Decision No. 223, the
Board held that an exclusive representative
all eging that the enployer refused to bargain
"effects” nust allege that it signified to
the enployer its desire to negotiate the
effects of the enployer's decision in order
to_set_forth_a violation of EERA section
3543.5(c). The request may consist of a
"general notice of interest in the effects of
the . . . decision".

(Enmphasi s added.)

An .enpl oyer still has a "duty to provide notice and an
opportunity to negotiate the effects of its decisioh . . . when
the enployer reaches a firmdecision." (M. D ablo Unified
School District (1984) PERB Decision No. 373b, p. 3, enphasis
deleted.) Stated otherw se, an enployer has a duty to afford t he
Associ ation "notice and a reasonabl e opportunity to negotiate
prior to taking action which affects matters within the scope of

representation”. (M. D ablo Unified School District (1983) PERB

Deci sion No. 373, p. 20.) However, where an Associ ation receives
actual notice of a decision, the effects of which it believes to
be negotiable, the enployer's "failure to give formal notice is

of no legal inmport". (Regents_of the University of California

(1987) PERB Deci sion No. 640-H, p. 22.)

Wth regard to the adequacy of the request, the Board has
hel d fhat, while "it is not essential that a request to negotiate
be specific or made in a barticular form . it nust "adequately
signif[y] a desire to negotiate on a subject within the scope of

11



bargai ning." (Newran-Crows Landing Unified School District.
supra. pp. 7-8.) In that case, the Board also held that a
request is insufficient to state a prina facie case of failure to
bargain effects where the request fails to express any desire to
negotiate the effects of a decision, as opposed to the decision

itself. (ld.. pp. 8 and 10; _Allan Hancock Conmmunity Col |l ege

District (1989) PERB Decision No. 768, Dismssal Letter, p. 2.)

Regarding the specificity of the request, although virtually

all the PERB cases cite Newman- Crows Landing Unified ScthI
District, supra, for the proposition that a sufficient request
'nay be a show ng of general interest,, and no particular form or
verbiégé is required, the requests which the cases have found to

be sufficient have been quite specific. In Calistoga Joint

Uni fied School District (1989) PERB Decision No. 744, p. 10, the

Board held "a clear demand to neet and discuss a matter, even

Wi t hout a specific request to negotiate” is sufficient to raise
the duty to bargain. However, in that case, the Association nade
both witten and oral demands which clearly stated its denahd to
negotiate both the decision and effects of issues in question..

(1d.. pp. 3 and 9-10.)

In Kern Community_College District (1983) PERB Deci sion
No. 337, the Association stated in a letter to the District that
the issue at hand was within the scope of bargaining, and that
t he enpl oyer nust give the Association "notice and the
opportunity to negotiate over the effects of the decision.”

(ld.; p. 5.). Later, the Association president gave a witten
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presentation in which he alleged the District refused "to

“# .- negotiate the.effects" of the relevant issue. The Board found

t hese comunications from the Association to the District to be
"sufficient to put the District on notice that the Association
‘desired to hold negotiations not nmerely on the subject of the

. deci si on itself, but on the negotiable effects of that
decision.” In fact, when the District clainmed that it was
confused as to the object of the Association's various requests
for negotiations, the Board held that in this case if the
District were confused "the duty to bargain in good faith
- behooved it -as a minimumto seek clarification of the
Associ ation's position." fid., p. 6.)

. Simlarly, where the Association "formally demanded to
negotiate 'any and all .inpacts upon nmenbers of [their] bargaining
T unit in_any and all mandatory subjects for negotiation resulting
from [the District's] decisions of recent weeks,'" the Board held
~that "[s]uch a request was certainly ‘sufficient to place the
- District on-notice that the Association wi shed to negotiate the

effects . . . arising fromits decision.” (M_._Diablo Unified

School District (1983) PERB Decision No. 373, pp. 21-22.)

The Board, in agreenment with the ALJ, finds that, although
the District failed to notify the Association of its decision to
elimnate the |learning specialists, the Association received
act ual notice of the decision on June 5, 1990. The District's
failure to give notice to the Associ ati on becane a noot point,

froma I egal standpoint, when it received actual notice on

13



June’ 5, 1990. (Regents_of the University_of California, supra.)

The Association was required, as part of its prim facie
case, to showthat it nade a request to bargain the effects of
t he deci si on. (Allan Hancock Community College District, supra,

and Newran-Crows lLanding Unified School District. supra.) The

uncontroverted ‘testinony of Association president Joseph Savage

was that he expressed his concern to Gary Vance, president of the
School Boafd, over the handling of the elimnation by the
District, specifically wwth regard to the |ateness of the notices
given and the inpact on the specialists' opportunity to reapply
for -other positions. As a general rule, PERB case |law requires
that the demand be sufficient to put the other party on notice

sthat the. Association desires to bargain, or-to neet and discuss,

a negotiable subject. (Kern Community_ College District, supra,

M. D ablo Unified School District, supra; Calistoga Joint

Unified School District, supra.) Furthernore, with regard to

effects bargai ning cases, the request nust adequately signify a

desire to negotiate the effects of the decision. (Newran-C ows

Landi ng_Unified School District, supra: Allan Hancock Community

College District, supra.) In the present case, the Association's

request was inadequate to put the District on notice that the
Associ ation desired to negotiate over the elimnation of the
| earning specialists, regarding either the decision or the

effects thereof.

The Association's claimthat the decision was inplenented on

June 5, 1990, and, therefore, a duty to demand to negotiate never
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arose, isrejected. It is found that affected enpl oyees were
notified of the decision on that date. As stated above, once the
Associ ation received actual notice of the decision fromits
menbers, it had a duty to demand to bargain the effects thereof.
CONCLUSI ON

- Because a showing of a sufficient demand to bargain is part
of the Association's prima facie case, failure to carry its
burden in this respect is fatal to its claim and dism ssal of
the conplaint is appropriate.’

ORDER
The conplaint 'in Case No. S CE-1366 is hereby DI SM SSED

~Menber -Carlyle joined in this Decision.

. Chai rperson Hesse's di ssent begins on page 16.

®Because the Association's conplaint is being dismissed on
other grounds, it is unnecessary to address other defenses raised
by the District.
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HESSE, Chairperson, dissenting: Wile | agree with the
majority's citation of applicable Public Enploynent Rel ations
Board (PERB or Board) case |law for an effects bargaining case, |
di ssent fromthe majority's analysis and ultimte di sm ssal of
t he conpl aint.

The unfair practice charge alleged that the Syl van Union
El ementary School District (District) unilaterally changed a
policy w thout providing notice or an opportunity for the
exclusive representative to negotiate the decision to elimnate
... the.position of learning specialist. . Subsequently, the Sylvan
District Educators Associ ati on, CTA/ NEA (Associatibn) wi t hdr ew
the allegation in the unfair practice charge that the District
failed to negotiate over the decision to elimnate the position
of learning specialist. The PERB General Counsel issued a
conplaint alleging that the District changed its policy of
enpl oyi ng bargaining unit menbers as |earning specialists by
elimnating the learning specialist position and reassigning
“bargai ning unit menbers who had worked in those positions wthout
prior notice and w thout having afforded the Association an

opportunity to negotiate the effects of the change in policy.

As a result of the Association's partial w thdrawal, the
nature of the case changed from a uniléteral change to a refusal
or failure to bargain the effects of a decision. |In effects
bar gai ni ng cases, the Board has held that an excl usive
representative alleging that the. enployer refused to bargain
effects nmust allege that it signified to the enployer its desire

to negotiate the effects of the decision in order to state a
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prfna facie violation of section 3543.5(a) and (c) of the

.Educational Enploynment Rel ations Act (EERA). (Newran- Crows

Landing_Unified School District (1982) PERB Decision No. 223;

Al l an Hancock Community _College District (1989) PERB Deci sion No.

768.) In nost effects bargaining cases, the Board has held that
t he decision is nonnegotiable. Therefore, the only issue the
excl usive representative has the right to bargain is the effects

of that nonnegoti abl e deci si on. (See Alum Rock Uni on El enentary

School District (1983) PERB Decision No. 322; M. D ablo Unified

School District (1983) PERB Deci sion No. 373.)

" "Wth regard to negotiating the effects of a decision, the
ehployer has a duty to negotiate at a neaningful time, usually as

soon -as the enployer nmakes the decision. In Kern Community

College District (1983) PERB Decision No. 372, the Board held
t hat :

. the effects of layoff are within the

scope of negotiation, and that an enployer is

obligated to negotiate those effects upon

request. Further, the enpl oyer nust

negoti ate over the effects as soon as it
~decides to lay off, consistent with its duty

to negotiate over the effects of a decision

at a neaningful tine. ifi

District (6/30/82) PERB Decision No. 225.

— V. NLRB
(1981) 452 U.S. 666 [107 LRRM 2705, at p.
2771].
fid, at p. 11.)

In the present case, there is no evidence or finding
regardi ng whether the District's decision was negotiable or
nonnegoti abl e. However, regardl ess of whether the District's

*deci si on was negoti abl e or nonnegotiable, the record reflects
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that the District failed to gi ve any neani ngful notice to the
. Associ ati on.

In January or February of 1990', the District determ ned that
budget constraints mght require the reduction of certéi n
services or personnel, including the position of |earning
specialist. By My of 1990, the District's managenent team had
reached a decision to recomrend the elimnation of the I|earning
specialist position. On May 22, 1990, the District's gover ni ng
board approved the reconmendation to elim nat e the |earni ng
speci alist position. On or about June 5, 1990, the District
adVi sed the learning specialists that their positions were
elimnated effective the end of the school year.!

Thr oughout this decision-making and inplenentation process,
"the District admts it did not give the Association notice. The

-Associ ation received actual notice after the |earning specialists

- had been inforned that their positions were elimnated. Si nce
the District never gave the Association notice, and the

- Associ ation:received actual notice only after the decision had
been i npl enented, | conclude that there was no neani ngful notice
of the District's decision to elimnate the |earning speciali st
position. Accordingly, the D strict never afforded the

Associ ation a reasonabl e opportunity to negbti ate the effects of

the District's decision. (See Arvin Union School District (1983)

PERB Deci sion No. 300, p. 11; San Mateo County Community Col | ege

District (1979) PERB Decision No. 94, p. 22.) As the Association

IPhe 1990-91 school year began on or about July 9, 1990.
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did not receive neaningful notice, the obligation to demand to
.negotiate the effécts of the District's decision - never arose.
Based on the lack of neaningful notice, | find the District
viol ated section 3543.5(a) and (c) of the EERA when it
unilaterally elimnated the |earning specialist position and
reassi gned bargaining unit nmenbers who had worked in those
positions w thout neaningful notice and wi thout affording the
Associ ation a reasonable opportunity to negotiate the effects of

t he change in policy.
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